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citizens. Insurance companies are sometimes subjected to such con- 
ditions, and are required to deposit with some public officer bonds 
or stocks to secure the payment of losses. That the state may 
impose such conditions is settled by the decisions of the Federal 
Supreme Court: Lafayette Ins. Co. v. French, 18 How. 404; 
Paul v. Virginia, 8 Wall. 168 ; Ducat v. Chicago, 10 Id. 410. 
And having received the securities it has ample power to provide 
for giving remedies to parties for whose protection they are 
deposited. Thomas M. Cooley. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Iowa. 

WETMORE v. MELLINGER et al. 

The voluntary dismissal of a civil action is prima facie evidence of a want of 
probable cause, and casts upon the defendant in an action for malicious prosecution 
the burden of showing probable cause. 

Although an action is commenced with probable cause, yet if the plaintiff therein 
continues to prosecute it, when there is no probable cause, there can be a recovery 
against him for a malicious prosecution. Such continued prosecution cannot be for 
the purpose of vindicating a right, but to vex, harass and oppress. The fact that 
probable cause had ceased to exist must, however, appear otherwise than from the 
evidence introduced on the trial. 

The advice of counsel, on a full and fair statement of the material facts and infor- 
mation within his knowledge, will not protect a party, unless he acted in good faith 
under the advice received, in instituting the suit. 

On the issue of probable cause, certain depositions taken in the former suit, tend- 
ing to show that defendant could have ascertained facts which would have had an 
important bearing on such issue, adversely to his right to maintain the prior action, 
were offered in evidence by plaintiff and rejected by the court : Held, that they 
should have been admitted. 

A point that was not raised in the court below will not be considered on appeal. 

Appeal from Des Moines Circuit Court. 

It is stated in the petition that the defendants commenced and 
prosecuted maliciously and without probable cause a civil action 
against the plaintiff; that they caused an attachment to issue in 
said action ; but it is not stated that any of plaintiff's property 
was attached. It is further stated the action was voluntarily dis- 
missed by the defendants. The plaintiff seeks to recover in this 
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action such damages as he sustained by the wrongful commencement 
and prosecution of said action, in addition to the taxable costs. 
There was a trial by jury on a denial of the allegations of the 
petition, judgment for the defendants, and the plaintiff appealed. 

St. John <f Williams, for appellant. 

Poor Sf Baldwin and Hall §■ Huston, for appellees. 

Seevers, J. — The appellees insist, as it was not stated in 
the petition the property of the plaintiff had been seized on the 
attachment, and there was no evidence introduced so tending, that 
the action will not lie. We do not feel called on to determine this 
question, because it was not raised in the circuit court by motion, 
demurrer or instruction asked to be given to the jury ; nor have 
the defendants appealed. The record unmistakably shows the trial 
in the circuit court was on the theoi-y that the plaintiff could re- 
cover if the allegations in the petition were established by the evi- 
dence. The question presented cannot, therefore, be raised for the 
first time in this court, as we have uniformly held. The case will 
be tried here on the same theory it was in the circuit court, and 
what is hereafter said must be so regarded or understood. 

In the prior action the plaintiff pleaded a counter-claim and 
sought to recover damages on the ground it had been commenced 
and prosecuted without reasonable and probable cause. The action 
was tried before a jury, and before it was submitted the plaintiff 
withdrew the counterclaim, and the defendants dismissed their 
action. The plaintiff, in this action, asked the court to instruct 
the jury as follows : " It being admitted that the suit against 
Mr. Wetmore was voluntarily dismissed by the defendants herein, 
that is prima facie evidence of a want of probable cause in com- 
mencing the same, and the burden is upon defendants to show the 
existence of probable cause before they can rely upon it as a defence 
in this action." This instruction was refused. We think it should 
have been given. It was held in Burhans v. Sanford, 19 Wend. 
417, that the voluntary dismissal of a civil action cast upon the 
defendant in an action for malicious prosecution the burden of show- 
ing probable cause. To the same effect is Green v. Cochran, 43 
Iowa 544 ; and our attention has not been called to any case in 
which the contrary has been held. When a person causes a crim- 
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inal prosecution to be commenced he cannot dismiss it. This can 
only be done by the proper officers of the government. There is, 
therefore, much reason in holding the dismissal of a criminal pros- 
ecution should not cast on the defendant in a civil action for mali- 
cious prosecution the burden of showing he had probable cause for 
commencing the criminal prosecution. But the plaintiff in a civil 
action has full control of it and may dismiss it at his pleasure, and 
when he does so we are of the opinion it should be regarded as 
prima facie evidence that he did not have probable cause for com- 
mencing it. If he had, lie can as readily so show as for the other 
party to show he had not. We do not think the fact a counter- 
claim had been pleaded is material ; for, notwithstanding this fact, 
the defendants had full control of their action and could dismiss it 
at any time. Besides this, the counter claim had been withdrawn 
when the action was dismissed. The instructions of the court 
inconsistent with these views are erroneous. 

In stating the issues to the jury the court said: "The only 
questions for your determination are — 1st. Did defendants commence 
said suit without probable cause ? 2d. Did they also commence it 
maliciously ? 3d. If they did commence said suit without probable 
cause, and maliciously, was the plaintiff damaged thereby ?" The 
appellant insists the court should have submitted to the jury the 
question whether the suit was prosecuted without probable cause, 
although there was such cause for its commencement ; the claim 
being, if a party continues to prosecute a civil action after he has 
become satisfied there is no probable cause for its further prosecu- 
tion, or when under the circumstances, as a reasonably cautious and 
prudent person, he should have become so satisfied, then such con- 
tinued prosecution renders him liable in an action for malicious 
prosecution. Upon principle we think this must be so. If an 
action is commenced without probable cause, an action for malicious 
prosecution can be maintained. Although commenced with probable 
cause it seems to us to necessarily follow that if it is prosecuted 
when there is no probable cause there can be a recovery. Such 
continued prosecution cannot be for the purpose of vindicating a 
right, but to vex, harass and oppress. If there was probable cause 
the right to bring the action existed ; but when such cause ceased, 
and there was a bad motive for its continuance, then from such time 
the party became a wrongdoer. In principle we do not think such 
a case differs materially from that when a party rightfully enters 
Vol. XXXI.— 90 
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on real estate and afterwards becomes a wrongdoer : Cooley on 
Torts 316. 

Whether the court erred in the particulars named depends on 
the question whether there was evidence tending to show the de- 
fendants believed, or had reasonable grounds to believe, there was 
no probable cause for the continued prosecution before it was dis- 
missed. We have not read the evidence with the care required 
to determine this question, because we do not deem it necessary to 
do so. There must be a reversal on other grounds, and when tried 
again the evidence may not be the same. In view of such trial we, 
however, deem it proper to say that we do not think a plaintiff is 
bound to dismiss an action, or that he can be held liable in an ac- 
tion for malicious prosecution, if he does not do so when the evi- 
dence adduced on the trial sufficiently shows there is no probable 
cause for its further prosecution. In the first place, a party has 
the right to take the chances of a verdict in his favor ; and in the 
second place a party cannot, during the excitement of the trial, be 
expected to give the matter the requisite thought and atten- 
tion. The fact, therefore, that probable cause had ceased to 
exist, must otherwise appear than from the evidence introduced on 
the trial. 

The plaintiff asked an instruction in relation to the advice of 
counsel. This instruction was refused, and the court gave the 
jury what was deemed the correct rule in the eleventh paragraph 
of the charge. The only difference between the two, which we can 
discover, is that the instruction asked states the rule to be that the 
advice of counsel, on a full and fair statement of the material facts 
and information within their knowledge, will not protect them, 
"unless they acted in good faith under the advice received." The 
sentence quoted is omitted from the charge of the court. 

In Centre v. Spring, 2 Iowa 393, it was said : " If he does not 
himself believe that there is cause for the prosecution or action 
* * * he will not be protected." We think this is the correct 
rule, briefly stated, and therefore the court erred in refusing the 
instruction asked. Whether the defendants stated to counsel all 
the material facts and information within their knowledge, was a 
question for the jury. 

A person claiming to be Elias V. Baker came to the defend- 
ants' place of business in Burlington, Iowa, and induced them to 
purchase of him a tract of land in Poweshiek county. A convey- 
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ance was executed in the name of Baker and wife, and a part of the 
consideration was paid. The abstract of the records, and the 
records of Poweshiek county, show the title to be in Baker. It 
turned out the conveyance to Baker was a forgery. The defendants 
made efforts to find Baker, and failing to do so came to the conclu- 
sion the name had been assumed for swindling purposes. During 
the search they learned the plaintiff resided in Guthrie county, and, 
for reasons satisfactory to themselves, went to see him, and claimed 
to have recognised him to be the man Baker, and brought the 
civil action against him to recover the money paid in consideration 
for the land. In that action the present plaintiff took certain depo- 
sitions in Yankton, which tend to show the plaintiff could not 
have been in Burlington at the time of the purchase and convey- 
ance of the land. The depositions were offered in evidence in this 
case by the plaintiff, and the defendants objected thereto on the 
grounds the same were immaterial, incompetent and irrelevant. 
The objection was sustained and the depositions excluded. 

The plaintiff gave evidence tending to show that before the 
defendants brought the action they were informed by one Arnold 
the plaintiff had resided at Yankton, and had been somewhat pro- 
minent at that place, and he advised defendants to make inquiries 
there before commencing the action. This they failed to do. The 
principal issue in the present action was whether the defendant 
had probable cause for commencing the prior action. Now it was 
for the jury to say whether, under the circumstances, the defend- 
ants should have made inquiry at Yankton before commencing their 
action, and whether, if they had done so, they would probably have 
ascertained facts which would have an important bearing on the 
question of probable cause. For this purpose only we think the 
depositions were admissible, and therefore the court erred in 
excluding them. 

Objections are urged to the rulings of the court in receiving 
and rejecting other evidence. We do not deem it necessary to 
extend this opinion by entering on a description of such questions; 
deeming it sufficient to say we are not satisfied the errors assigned, 
relating to such objections, are well taken. Reversed. 

The point decided in this case that the after the plaintiff therein has discovered 
continued prosecution with malice of an that there exists no probable cause there- 
action commenced with probable cause, for, renders the plaintiff liable in an ac- 
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tion for a malicious prosecution, is, so far 
as we can learn, one of iirst impression 
in this country. 

The only cases bearing upon the ques- 
tion that we have been able to find are 
the English cases of Weston v. Beerman 
et ah, 27 L. J. (Ex.) 57, and Fitzjohn 
v. Mackinder, 30 L. J. (C. P.) 257, 
264. 

In Fitzjohn v. Mackinder, in the Ex- 
chequer Chamber, upon appeal from the 
Court of Common Pleas, the defendant, 
in answer to a set-off by the plaintiff to 
the defendant's suit in a county court, 
produced an acknowledgment purporting 
to have been signed by the plaintiff that 
the set-off had been settled. The defend- 
ant knowingly and falsely swore that the 
signature to the paper was made by the 
plaintiff in his presence. The plaintiff 
swore it was not his signature. The county 
court judge, partly in consequence of the 
defendant's evidence and partly because 
the plaintiff's evidence was unsatisfactory 
in other matters, believed the defendant, 
disbelieved the plaintiff and directed the 
defendant to be bound over to prosecute 
the plaintiff for perjury. The defend- 
ant, in consequence, preferred an indict- 
ment against the plaintiff for perjury at 
the assizes ; the plaintiff was acquit- 
ted : Held, by Cockbukn, C. J., Bram- 
■vvell, B., and Channels, B. (Wight- 
man, J., and Blackburn, J., dissent- 
ing), that the plaintiff might, on these 
facts, maintain an action against the de- 
fendant for maliciously and without rea- 
sonable or probable cause causing the 
defendant to be indicted for perjury, and 
prosecuted on such indictment. In ren- 
dering his opinion, Bramwell, B., 
said : "Had the action been for damages 
in respect of the preferring of the indict- 
ment only, and had the grand jury 
thrown the bill out, I think the action 
would not have been maintainable. 
Though the charge against the plaintiff 
was false, as must now be assumed, I 
think the defendant was bound to prefer 
the indictment. * * * But this action is 



not for damages in respect of the prefer- 
ring of the indictment only, but also for 
the residue of the prosecution and the 
damage consequent on it. It must be 
assumed that the defendant laid a case 
before the grand jury false to his own 
knowledge, which caused them to find 
a true bill. For this, I think an ac- 
tion maintainable — why not ? Where 
an action is maintainable in respect of 
the whole prosecution, including the pre- 
ferring of the bill, it is part maintainable 
for the subsequent stages and conduct of 
it ; then, why should it not be maintain- 
able for the parts, even where it is not 
for the mere preferring of the bill ? * * * 
I think that though the defendant was 
bound to prefer the indictment, he was 
not bound, but the contrary, to procure 
its being found by the means he must 
have used ; that, consequently, as to that 
part of the case, the order to prosecute 
does not protect him ; that his action was 
malicious, viz., to avoid having to recant 
and confess that he had sworn falsely, 
and so the action lies." Cockburn, C J. : 
" I am not prepared to say that so much 
of the declaration as charges the defend- 
ant with having maliciously procured the 
order of the county court can be sus- 
tained, as it must be taken that the pur- 
pose of the defendant's perjury was not 
to cause the plaintiff to be prosecuted, 
but simply to defeat the suit. But it 
appears to me that the action may be well 
maintained as to so much as charges the 
defendant with having maliciously and 
without probable cause preferred an in- 
dictment against the plaintiff, and prose- 
cuted such indictment. * * * In my 
opinion a prosecution, though in the out- 
set riot malicious, as having been under- 
taken at the dictation of a judge or mag- 
istrate, or if spontaneous from having 
been commenced under a bona fide be- 
lief in the guilt of the accused may, 
nevertheless, become malicious in any of 
the stages through which it has to pass, 
if the prosecution, having acquired pos- 
itive knowledge of the innocence of the 
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accused, perseveres malo animo in the pros- 
ecution with the intention of procuring 
per tie/as a conviction of the accused." 

In Weston v. Beerman et al., supra, the 
plaintiff, a farmer, had assigned to the 
defendants, as security for money ad- 
vanced, all his stock, &c, with power to 
seize the stock and sell the same, and the 
party put in possession under the hill of 
sale had issued a summons against the 
assignor for feloniously stealing some of 
the chattels assigned, and the assignees 
who resided at a distance and had until 
then known nothing of the matter, at- 
tended the hearing of the summons which 
was dismissed ; but there was no evi- 
dence as to what passed at the hearing, 
except that the case was stated in the 
presence of the defendants and on their 
behalf as prosecutors : Held, that upon 
the admitted facts the plaintiff had failed 
to prove the absence of reasonable and 
probable cause, and, therefore, that the 
defendant was entitled to a verdict in his 
favor. The court appear to have con- 
sidered that there was a material distinc- 
tion, as to liability for malicious prosecu- 
tion, between the institution of the pros- 
ecution and its continuance after it had 
been already instituted without authority 
by the agent, and that the absence of rea- 
sonable and probable cause, which might 
be evidence of malice in one case, was 
not so in the other. Pollock, C. B. : 
" It may perhaps be laid down generally 
that when a charge is made which with 
the least inquiry would appear to be 
groundless, there is not reasonable cause, 
and the jury might think that evidence 
of malice, but here the proceedings 
merely went to a hearing in the defend- 



ants' presence, and they were hardly 
bound to stop them before they heard the 
sworn evidence. * * * There is no 
doubt a material distinction between in- 
stituting a prosecution and merely attend- 
ing the hearing upon a proceeding already 
commenced. * * * The defendants are 
only responsible for what they did or 
authorized to be done, not for the whole 
proceeding." Bramwell, B. : "The 
defendants could not be responsible for 
the prosecution, except on the suppositior 
of such an utter absence of reasonable 
cause as would show malice. Now the 
proceedings were not commenced by 
them, but only continued ; and their re- 
sponsibility commences at the point at 
which they became cognisant of the pro- 
ceedings. Was there, then, an utter ab- 
sence of reasonable and probable cause ? 
* * * The defendants attended the hear- 
ing, that was all. * * * If they had 
said, before they heard a word of evi- 
dence, ' we disavow the proceeding,' 
that surely would have been acting un- 
reasonably, for it would have been acting 
precipitately before they knew anything 
about the matter. I think, therefore, 
that there was not evidence of an absence 
of reasonable cause for the defendants' 
share in the matter." 

From these cases, as well as upon 
principle, we think it must be apparent 
that the decision in the principal case of 
the point stated at the beginning of this 
note, is in every respect correct ; and 
upon the whole the entire case is well 
considered and satisfactory, 

Marshall D. Eweix. 

Chicago. 



